


THE FORMATION OF THE CLASSICALISLAMIC WORLD

General Editor: Lawrence 1. Conrad

Volume 27

The Formation of
Islamic Law



THE FORMATION OF THE CLASSICALISLAMIC WORLD

© 00 3O G b WK -

General Editor: Lawrence 1. Conrad

Byzantium before the Rise of Islam

The Sasanian East before the Rise of Islam

The Arabs and Arabia on the Eve of Islam

The Life of Muhammad

The Expansion of the Early Islamic State

The Articulation of Islamic State Structures
Problems of Political Cohesion in Early Islam
Arab-Byzantine Relations in Early Islamic Times
The Turks in the Early Islamic World

Patterns of Everyday Life

Production and the Exploitation of Resources
Manufacturing and Labour

Trade and Exchange in Early Islam

Property and Consumption in Early Islamic Society
Cities in the Early Islamic World

Nomads and the Desert in the Early Islamic World
Society and the Individual in Early Islam

Muslims and Others in Early Islamic Society

The Christian Communities in the Early Islamic World
The Jewish Communities of the Early Islamic World
Archaeology and Early Islam

Early Islamic Numismatics and Monetary History
Early Islamic Art and Architecture

The Qur’an: Style and Contents

The Qur’an: Formative Interpretation

The Development of Islamic Ritual

The Formation of Islamic Law

Hadith: Origins and Development

Early Islamic Historiographical Traditions

Early Islamic Theology

Eschatology and Apocalyptic in Early Islam

Early Islamic Visions of Community

Shi‘ism: Origins and Early Development

Kharijite Movements in Early Islam

The Emergence of Islamic Mysticism

The Islamic Philological Tradition

Early Arabic Poetry and Poetics

Early Arabic Prose Literature

The Rise of Islamic Philosophy

The Rise of Arab-Islamic Medicine

The Exact Sciences in Early Islam

Magic and Divination in Early Islam

Education and Learning in the Early Islamic World
The Early Islamic Manuscript Tradition

Early Islamic North Africa

The Formation of al-Andalus I

The Formation of al-Andalus II

The Modern Study of Early Islam

Averil Cameron
Shaul Shaked
Frank E. Peters
Uri Rubin

Fred M. Donner
Fred M. Donner
R. Stephen Humphreys
Michael Bonner
C.E. Bosworth
David Waines
Michael G. Morony
Michael G. Morony
A.L. Udovitch
Baber Johansen
Hugh Kennedy

Hugh Kennedy

to be announced
Robert E. Hoyland
Sidney H. Griffith
David Wasserstein
Donald Whitcomb
Michael Bates
Jonathan Bloom
Andrew Rippin
Andrew Rippin

G.R. Hawting

Wael B. Hallag
Harald Motzki
Lawrence I. Conrad
Josef van Ess
Wilferd Madelung
Wadad al-Qadi
Etan Kohlberg
Ridwan al-Saiid
Bernd Radtke
Ramzi Baalbaki
Suzanne Stetkevych
Fedwa Malti-Douglas
Everett Rowson
Lawrence I. Conrad
Jamil Ragep

Emilie Savage-Smith
Claude Gilliot

Jan Just Witkam
Elizabeth Savage
Manuela Marin

M. Fierro/J. Samsgd
Lawrence 1. Conrad



THE FORMATION OF THE CLASSICAL ISLAMIC WORLD

General Editor: Lawrence 1. Conrad

Volume 27

The Formation of
Islamic Law

edited by
Wael B. Hallaq

Routledge

Taylor & Francis Group
ONDON AND NEW YORK

r— 39031Ln0Y



First published 2004 by Ashgate Publishing

Published 2016 by Routledge
2 Park Square, Milton Park, Abingdon, Oxon OX14 4RN
711 Third Avenue, New York, NY 10017, USA

Routledge is an imprint of the Taylor & Francis Group, an informa business

This edition copyright © 2004 by Taylor & Francis, and Introduction by Wael B. Hallagq.
For copyright of individual articles refer to the Acknowledgements.

All rights reserved. No part of this book may be reprinted or reproduced or utilised in any
form or by any electronic, mechanical, or other means, now known or hereafter invented,
including photocopying and recording, or in any information storage or retrieval system,
without permission in writing from the publishers.

Notice:

Product or corporate names may be trademarks or registered trademarks, and are used only
for identification and explanation without intent to infringe.

British Library CIP Data
The Formation of Islamic Law. — (The Formation of the Classical
Islamic World)
1.Islamic Law
I. Hallaq, Wael B., 1995—
340.5'9

US Library of Congress CIP Data
The Formation of Islamic/ edited by Wael B. Hallaq
p. cm. — (The Formation of the Classical Islamic World)
Includes bibliographical references and index.
1. Isamic Law — History 1. Hallaq, Wael B., 1966 —
II. Series
LAW
340.5'9-dc21 2003043747

ISBN 9780860787143 (hbk)

THE FORMATION OF THE CLASSICAL ISLAMIC WORLD-27



CONTENTS

Acknowledgements

General Editor’s Preface

Introduction

1.

The Arab Conquests and the Formation of Islamic Society
I.M. Lapidus

Pre-Islamic Background and Early Development of
Jurisprudence
Joseph Schacht

Foreign Elements in Ancient Islamic Law
Joseph Schacht

The Birth-Hour of Muslim Law?: An Essay in Exegesis
S.D. Goitein

Two Legal Problems Bearing on the Early History of
the Qur’an
Patricia Crone

Unconditional Manumission of Slaves in Early Islamic Law:

A Hadith Analysis
Ulrike Mitter

The Role of Non-Arab Converts in the Development of
Early Islamic Law

Harald Motzk:

The Judiciary (Qadis) as a Governmental-Administrative
Tool in Early Islam
Irit Abramski-Bligh

ix

xiil

XV

29

59

69

7

115

153

179



Vi

CONTENTS

9. Islamic Juristic Terminology before Safi‘t: A Semantic

Analysis with Special Reference to Kifa
Zafar Ishaq Ansari

10. Was al-Shafi‘i the Master Architect of Islamic Jurisprudence?
Wael Hallaq

11. Muhammad b. Da’ud al-Zahir’’s Manual of Jurisprudence,
al-Wusul ila Ma‘rifat al-Usal
Devin Stewart

12. Early Ijtihad and the Later Construction of Authority
Wael Hallaq

13. The Formation of the Sunni Schools of Law
Christopher Melchert

14. The Caliphs, the ‘Ulama’, and the Law: Defining the
Role and Function of the Caliph in the Early ‘Abbasid
Period
Muhammad Qasim Zaman

Index

211

257

277

317

351

367

403



ACKNOWLEDGEMENTS

The chapters in this volume are taken from the sources listed below. The
editor and publishers wish to thank the authors, original publishers or other
copyright holders for permission to use their material as follows:

CHAPTER 1. I.M. Lapidus, “The Arab Conquests and the Formation of Islamic
Society”, in G.H.A. Juynboll, ed., Studies on the First Century of Islamic Society
(Carbondale and Edwardsville, Hlinois, 1982), pp. 49-72. Copyright © 1982 by
the Board of Trustees, Southern Illinois University. Reprinted by permission of the
publisher.

CHAPTER 2. Joseph Schacht, “Pre-Islamic Background and Early Development of
Jurisprudence”, in Majid Khadduri and Herbert Liebesney, eds., Law in the Middle
East, Vol. 1 (Washington, D.C., 1955), pp. 28-56. Copyright © 1955 by the Middle
East Institute.

CHAPTER 3. Joseph Schacht, “Foreign Elements in Ancient Islamic Law”, Journal
of Comparative Legislation and International Law 32 (Oxford, 1950), pp. 9-17.
Copyright © 1950 by Oxford University Press. Reprinted by permission.

CHAPTER 4. S.D. Goitein, “The Birth-Hour of Muslim Law?: An Essay in Exegesis”,
Muslim World 50 (Hartford, CT, 1960), pp. 23-29.

CHAPTER 5. Patricia Crone, “Two Legal Problems Bearing on the Early History
of the Qur’an”, Jerusalem Studies in Arabic and Islam 18 (Jerusalem, 1994), pp.
1-37.

CHAPTER 6. Ulrike Mitter, “Unconditional Manumission of Slaves in Early Islamic
Law: A Hadith Analysis”, Der Islam 78 (Berlin, 2001), pp. 35-72. With kind
permission of Walter de Gruyter GmbH & Co. KG.

CHAPTER 7. Harald Motzki, “The Role of Non-Arab Converts in the Development
of Early Islamic Law”, Islamic Law and Society 6 (Leiden, 1999), pp. 293-317.
Copyright © 1999 Brill.

CHAPTER 8. Irit Abramski-Bligh, “The Judiciary (Qadis) as a Governmental-
Administrative Tool in Early Islam”, Journal of the Economic and Social History
of the Orient 35 (Leiden, 1992), pp. 40-71. Copyright © 1992 Brill.

CHAPTER 9. Zafar Ishaq Ansari, “Islamic Juristic Terminology before Safil: A
Semantic Analysis with Special Reference to Kufa”, Arabica 19 (Leiden, 1972), pp.
255-300. Copyright © 1972 Brill.



viil ACKNOWLEDGEMENTS

CHAPTER 10. Wael Hallaq, “Was al-Shafi‘i the Master Architect of Islamic Ju-
risprudence?” International Journal of Middle East Studies 25 (Cambridge, 1993),
pp- 587-605. Copyright © 1993 Cambridge University Press. Reprinted with per-
mission.

CHAPTER 11. Devin Stewart, “Muhammad b. Da’uad al-Zahir’s Manual of Jurispru-
dence, al-Wusal ila Ma‘rifat al-Usul”, in Bernard Weiss, ed., Studies in Islamic
Legal Theory (Leiden, 2002), pp. 99-137. Copyright © 2002 Brill.

CHAPTER 12. Wael Hallaq, “Early [jtihad and the Later Construction of Author-
ity”, in his Authority, Continuity and Change in Islamic Law (Cambridge, 2001),
pp. 24-56. Copyright © 2001 Cambridge University Press. Reprinted with permis-
sion.

CHAPTER 13. Christopher Melchert, “The Formation of the Sunni Schools of Law”.
First publication. Copyright (©) 2003 Christopher Melchert.

CHAPTER 14. Muhammad Qasim Zaman, “The Caliphs, the ‘Ulama’, and the Law:
Defining the Role and Function of the Caliph in the Early ‘Abbasid Period”, Islamic
Law and Society 4 (Leiden, 1997), pp. 1-36. Copyright © 1997 Brill.

Every effort has been made to trace all the copyright holders, but if any
have been inadvertently overlooked the publishers will be pleased to make
the necessary arrangement at the first opportunity.



PUBLISHER’S NOTE

The pagination of articles originally published in English has been main-
tained for this volume. In articles translated into English, the original pagi-
nation has been indicated in the text in bold-face type.






Erratum

The publisher regrets some pages of the Introduction have been transposed
and to read the text correctly the pages should be read in the following order:
xxiii, XXV, XXVi, XXiV, XXVIl.

GENERAL EDITOR’S PREFACE

Since the days of Ignaz Goldziher (1850-1921), generally regarded as the
founder of Islamic studies as a field of modern scholarship, the formative
period in Islamic history has remained a prominent theme for research. In
Goldziher’s time it was possible for scholars to work with the whole of the
field and practically all of its available sources, but more recently the in-
creasing sophistication of scholarly methodologies, a broad diversification
in research interests, and a phenomenal burgeoning of the catalogued and
published source material available for study have combined to generate an
increasing “compartmentalisation” of research into very specific areas, each
with its own interests, priorities, agendas, methodologies, and controversies.
While this has undoubtedly led to a deepening and broadening of our un-
derstanding in all of these areas, and hence is to be welcomed, it has also
tended to isolate scholarship in one subject from research in other areas, and
even more so from colleagues outside of Arab-Islamic studies, not to mention
students and others seeking to familiarise themselves with a particular topic
for the first time.

The Formation of the Classical Islamic World is a reference series that
seeks to address this problem by making available a critical selection of the
published research that has served to stimulate and define the way modern
scholarship has come to understand the formative period of Islamic history,
for these purposes taken to mean approximately AD 600-950. Each of the
volumes in the series is edited by an expert on its subject, who has chosen a
number of studies that taken together serve as a cogent introduction to the
state of current knowledge on the topic, the issues and problems particular
to it, and the range of scholarly opinion informing it. Articles originally pub-
lished in languages other than English have been translated, and editors have
provided critical introductions and select bibliographies for further reading.

A variety of criteria, varying by topic and in accordance with the judge-
ments of the editors, have determined the contents of these volumes. In some
cases an article has been included because it represents the best of current
scholarship, the “cutting edge” work from which future research seems most
likely to profit. Other articles—certainly no less valuable contributions—
have been taken up for the skillful way in which they synthesise the state of
scholarly knowledge. Yet others are older studies that—if in some ways now
superseded—nevertheless merit attention for their illustration of thinking
or conclusions that have long been important, or for the decisive stimulus
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they have provided to scholarly discussion. Some volumes cover themes
that have emerged fairly recently, and here it has been necessary to include
articles from outside the period covered by the series, as illustrations of
paradigms and methodologies that may prove useful as research develops.
Chapters from single author monographs have been considered only in very
exceptional cases, and a certain emphasis has been encouraged on important
studies that are less readily available than others.

In the present state of the field of early Arab-Islamic studies, in which
it is routine for heated controversy to rage over what scholars a generation
ago would have regarded as matters of simple fact, it is clearly essential for
a series such as this to convey some sense of the richness and variety of the
approaches and perspectives represented in the available literature. An ef-
fort has thus been made to gain broad international participation in editorial
capacities, and to secure the collaboration of colleagues representing differ-
ing points of view. Throughout the series, however, the range of possible
options for inclusion has been very large, and it is of course impossible to
accommodate all of the outstanding research that has served to advance a
particular subject. A representative selection of such work does, however,
appear in the bibliography compiled by the editor of each volume at the end
of the introduction.

The interests and priorities of the editors, and indeed, of the General Ed-
itor, will doubtless be evident throughout. Hopefully, however, the various
volumes will be found to achieve well-rounded and representative synthe-
ses useful not as the definitive word on their subjects—if, in fact, one can
speak of such a thing in the present state of research—but as introductions
comprising well-considered points of departure for more detailed inquiry.

A series pursued on this scale is only feasible with the good will and
cooperation of colleagues in many areas of expertise. The General Editor
would like to express his gratitude to the volume editors for the investment of
their time and talents in an age when work of this kind is grossly undervalued,
to the translators who have taken such care with the articles entrusted to
them, and to Dr John Smedley and his staff at Ashgate for their support,
assistance and guidance throughout.

Lawrence I. Conrad



INTRODUCTION
The Formation of Islamic Law

Wael B. Hallaq

OF THE FOURTEEN CENTURIES making up Islamic legal history, the first
three have the dubious distinction of being severely vexed with various his-
toriographical problems. As a rule, the earlier the century the more difficult
and insoluble these problems become. Generally speaking, writing the his-
tory of the third/ninth century thus makes for an easier task than writing
the history of the second/eighth century; and this latter, despite the grave
historiographical difficulties associated with it, is far less problematic than
the first.

The first obvious cause for these difficulties is the lack of sufficient histor-
ical evidence, be it literary, archival, archaeological or otherwise. This fact is
particularly true of the first century, and more so of its beginning and middle
than its end. The volume of literary evidence steadily increases over the span
of the next two centuries, but the good fortune of documentary abundance
is marred by serious problems of perceived inauthenticity and faulty attri-
bution. Just when the literary sources begin to surface around the middle
of the first century, leading many a modern scholar to think that the history
of that period can now be reconstructed, a cloud of doubt is thrown on the
historicity of these sources. The main case made against their usefulness for
writing the history of the early period is that they cannot, as we now know
them, be attributed to the time to which they are traditionally thought to
belong. Rather, the argument goes, they represent at best a genuine core
that had undergone a process of later redactions and accretions.!

Moreover, and as if the scarcity of source-material is not already a suffi-
ciently serious problem, these three centuries also distinguish themselves as
the most controversial in the field of Islamic (legal) studies in terms of in-
terpretational approach, reflecting what might be termed an extreme case of
hermeneutical perspectivism. As much as modern scholars are loath to ad-
mit it, this hermeneutical perspectivism is heavily entangled with cultural,

'On the controversy over dating of second/eighth and third/ninth century texts, see
Bibliography, Section 7, below. It must be said, however, that the revisionist approach
aiming to assign texts to later dates has been largely unsuccessful, for it has met with criti-
cal resistance from various quarters, and furthermore, has been left unheeded by historians
working on the early period.
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religious, political and other loyalties that have left us, roughly speaking,
with two widely divergent camps of scholars. With few exceptions, the dif-
ferences between the two camps are neither negligible nor reconcilable; if
anything, they are nothing short of staggering. Whatever points the two
camps may occasionally, if not rarely, agree upon, the rift between them is
a methodological and hermeneutical divide of the first order, one that was
created by the overarching fact that one camp derived its cultural, political
and worldly suppositions from a reality of colonialist domination in which
it both directly and obliquely participated, while the other emerged from
a reality and history that it represented, nay, defended, as the final, grad-
ually vanishing frontier of a subjugated, colonized religious culture. This
frontier came to stand as the diametrical opposite of the colonizer’s ratio-
nalism and scientism, as the only aspect of the present that is faithful to, if
not a remnant of, the glorious religious past. To put it differently, the rift
was prompted by a clash between the dominating modern and dominated
traditionalism.

The traditionalist camp propounds a legal history whose anchors are
religious, replicating the assumptions of the pious. What Western rational-
ism calls “historical truth” is not the concern of this brand of scholarship.
“Historical truth”, if it were to be recovered, would ultimately turn out
to be nothing but the Truth as constructed by that particular conception
of ideas, events and men who were eventually made to be the defining pil-
lars of what was, and evolved into, Islamic culture, history, religion and
law. In this conception and scheme of ideas, there is no room for mundane,
worldly or materialistic considerations, and even less for so-called “Western
causality”. Historical motives and props must all be either noble or base,
religious or irreligious, good or evil. Even as simple a factor as material
self-interest, which may or may not have motivated a given historical act,
is normatively viewed with the lens of piety or impiety that is transcen-
dentally engendered rather than humanly inscribed. Nor is there a place
for deconstructing the religious myths that all societies—including those of
Judaism and Christianity—have needed and found essential for their ideo-
logical, even material, survival. For instance, the religious veneration that
came to be associated with the founders of the legal schools was an essential
ingredient of the authority that was constructed around their figures, an
authority that was to replace the role of the state that other legal cultures
so heavily depended upon as the foundation of their legal systems. But this
authority-construction amounted in effect to a long historical process span-
ning a period of more than a century, before which time the figures of the
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founders were largely, if not entirely, devoid of this constructed authority.?
The traditionalist camp’s point of departure is the fully developed notion
of “founders”, already embellished with all the authority with which they
came to be associated. Here, there can be no acknowledgement that the
authoritative image enjoyed by the so-called founders must have emerged
post eventum, and that it had little to do with the piety, accomplishments
or degree of legal knowledge attained or not attained by these “founders”.
Whatever functions these posterior constructions came to play, they can
hardly inform us who the historical founders “really” were, for if these con-
structions were necessary, they must already have been so for the period in
which they came into existence, and even more so in subsequent periods. Af-
ter all, if they came into being, they obviously did so for a purpose, and that
purpose was legal in nature rather than historiographical. However, these
constructions cannot be permitted to function as a genuine description of
what went before except solely for the purpose of serving as ideological un-
derpinnings to the goal that these constructions were meant to achieve in
the first place.

The traditionalist camp is thus driven by hermeneutical imperatives or-
ganically connected with religious relevance, compounded by a defensive
tenor typically adopted by the dominated. If history and historical narra-
tive are to be sought after, it is for the purpose of constructing, enhancing
and maintaining whatever is religious or anything that sustains religion. No
historical event or narrative can be so revised as to displace or shake what
religious history has traditionally come to represent, for such a displacement
threatens to alter not only the logical sequence of the religious narrative that
is inherently integral to faith, but also the moral and ethical content that
this narrative is intended to represent. If Islam is to be at all justified as a
religion, then it must possess substantive elements that distinguish it from
competing religions, making it more than a mere replica of any of them. It
must vie, as it did in this early period, for a position of uniqueness, in both
ontology and purposiveness. Its claim was revisionist, namely, to lay down
the true version of religious Truth that had been adulterated by Judaism
and, later, by Christianity, and that was totally unknown to the lost souls
of Arabia Deserta, the idolatrous Bedouins. This narrative stood since the
early phases of Islam as the supreme explanatory cause behind the rise of
the new religion, and as such could be displaced only at the risk of shak-

2See Wael Hallaq, Authority, Continuity and Change in Islamic Law (Cambridge,
2001), 24 fi. (Chapter 12, below).
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ing the foundations of the entire faith. In fact, with the constancy of the
faith’s relevance to Muslims past and present, there could not have arisen
a single reason that would prompt such a displacement, for no other narra-
tive is as relevant and as indigenous to this history as that which represents
revisionism and reformation.

If Islam came to reform, then it could not have come without command-
ments, or a law, or at least a legal blueprint. Nor could its law have been
absent when its adherents conducted the most successful territorial conquest
history has ever known, where an expansive militarized empire was soon
thereafter erected and an entire imperial system came to function so effec-
tively. In this narrative, the Muslim Arabs were masters who stood in need
of no foreign law and, what is more, none could impose on them any such
laws. This fact of perceived political and military superiority was consis-
tent with the original impulse of propounding the law of God as revealed to
Muslims, a law that had to be particular to the Muslims whose purpose was
nothing less than correcting what had been adulterated by other monothe-
ists. On this Muslim view, then, it would have been absurd to expect a
community embarking on such a Mission to derive its reformist inspiration
from the very entities that it was supposed to reform.

Outlined in the Qur’an, the Mission was to be propounded and articu-
lated by the Prophet, whose conduct was so consistent with God’s will that
his Sunna was sanctioned, ab initio, as an authoritative source of law. De-
spite its derivative nature, the Prophet’s Sunna came to be constituted as a
source equal in force to the Qu’an, but offering a wealth of material barely
matched by the concise, revealed text itself. Thus, Islamic law is said to have
come into existence during the last years of the Prophet’s life, but only to
the extent that was needed by the Prophet to conduct the nascent umma’s
affairs in Medina. The subsequent wave of the Rightly Guided caliphs, their
Umayyad successors and the jurists of the time expanded the law as the need
arose, and in accordance with the varied demands and hence different inter-
pretations of each region. Out of this emerged centers of legal specialization
and jurisprudential expertise in Medina, Mecca, Yemen, al-Kifa, al-Basra,
Syria, Egypt and Khurasan.

An important element of this traditionalist narrative is the proposition
that the Qur’an and Prophetic Sunna came to be viewed by the faithful as
sources of the law upon the death of the Apostle and that all legal solu-
tions, therefore, must have and indeed were ultimately derived therefrom.
The Rightly Guided caliphs continued on the path already paved by the
Apostle, thereby partaking in the Prophetic role of mediating the discov-
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ery of God’s law. As the immediate deputies of the late Prophet and his
closest Companions (the sahaba), they knew not only what he did and said,
but also how he thought and reacted (or would have reacted) to certain
situations. They were also most familiar with the fundamental injunctions
of the Qur’an. This profound and extensive knowledge, the narrative con-
tinues, gave the caliphal jurisprudence in particular, and the Companions’
legal scholarship in general, a certain authority which came to complement
Qur’anic and Sunnaic material as a source of law. The supplementary legal
provisions of the early caliphs and the oldest Companions are said to have
brought to closure the gate of revelation where, beyond this point, law could
only be derived through interpretation of what had become fixed material
sources. And this is precisely what the next generation, that of the Suc-
cessors, accomplished. The class of legal specialists that emerged is said to
have hailed from amongst these Successors (tabi‘in), specialists whose main
preoccupation was the study of all kinds of religious discourse that would
lead to the elaboration of legal doctrine. Their scholarly activity included,
among other things, the study of the Qur’anic text, its exegesis, the princi-
ples of abrogation, legal language, Prophetic hadith, Arabic grammar, and
often arithmetic.

In spite of the legal accomplishments of the jurists and caliphs who lived
and flourished during the first century and the two decades that followed,
Islamic law as a methodologically structured system only emerged with the
coming into being of the schools whose formations are associated with the
careers of their eponyms: Abu Hanifa (d. 150/767), Malik (d. 179/795), al-
Shafi‘t (d. 204/820), and Ibn Hanbal (d. 241/855). All these school founders
gained distinction in one way or another, but of them all it was al-Shafi?
who alone was recognized for juristic excellence, in that he was believed to
have single-handedly elaborated a theory of jurisprudence and methodology
of law (usul al-figh). He is said to have been to law what Aristotle was to
logic.?

What al-Shafi‘Tis said to have accomplished in this theory was to discover
the general principles according to which the law had been constructed by
the community of jurists and to delineate the hermeneutical and juristic
methods through which law is—and should be—derived from its two primary
sources, the Qur’an and Prophetic Sunna, as well as through consensus and

3Some Hanafis would beg to differ, arguing that the founding Hanafi masters con-
tributed nearly as much to such jurisprudential developments. However, the overall weight
of their discourse in the Muslim tradition remains secondary to that thrown behind al-
Shafi'T’s acclamation.
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the inferential method of giyas. Although this traditionalist narrative does
not make clear the relationship of al-Shafi‘r’s methodology to the work of
the other founding fathers and preceding jurists, it was clearly assumed
that, while jurisprudence had been put into practice before al-Shafi‘, it was
he who articulated in theoretical discourse what jurists had always done as
a matter of juristic and judicial practice. By al-Shafi‘l’s death, or perhaps
soon thereafter, positive law was deemed fully elaborated, the schools had
taken a fairly developed form, and the theoretical foundations of the law had
been sufficiently expounded in accordance to al-Shafi‘’’s Risala.

The central problem associated with this narrative is its power to project
backwards events and developments that could not have taken place during
the periods assigned to them. The Qur’an, for instance, could not have
acquired the importance attributed to it as a comprehensive, canonical and
foundational source of law immediately after the death of the Prophet. Even
the early Muslim sources themselves do not attest to the Qur’anic values,
much less its legal content, as having the sort of dominance that would have
rendered the Book an instantaneous and direct source of law. Nor is there
evidence that the Sunna rose to equal prominence immediately after the
Prophet’s death, or that his Sunna was ever the only form of “model dicta”
during the first century.* But such acknowledgements, which would entail a
certain diminution in the weight of these legal sources, could not be made in
the face of a profound veneration for the revealed Word and for the sanctity
of the Prophet. The cumulative bulk of authority-constructed narrative that
emerged in later periods had to be projected back to a time in which such
constructive processes had just barely begun.

Perhaps there is no issue in the religious history of early Islam as contro-
versial as that of the provenance of Prophetic material, and it is the second
camp that has raised fundamental issues about this provenance.® The sec-
ond camp’s discursive repertoire can generally be defined as emanating from
Orientalism, which has in part taken upon itself the mission of providing an
indirect response to the tradionalist, Muslim narrative. Of the political and
ideological tenor of Orientalism we shall say something later, but for now let

*On sunan, in contradistinction to Prophetic Sunna, see W.B. Hallaq, The Origins and
FEarly Evolution of Islamic Law and Jurisprudence (Cambridge: Cambridge University
Press, forthcoming), Chapters 2-3.

®It will be noted that this volume takes no more than a cursory interest in the contro-
versy over Prophetic traditions and their authenticity, since such themes are the subject
of another volume in this series, edited by Harald Motzki. For other writings, nonetheless,
see Bibliography, Section 4, below.
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it be noted that legal Orientalism has produced several, often considerably
divergent, strands of thought. In this camp there are to be found published
opinions ranging from those that are hostile to Muslim narrative (or even
history) to others that confirm the narrative’s contents. It is remarkable
that the latter strand of Western scholarship is considered revisionist, hav-
ing surfaced in this scholarship only recently. Its qualification as revisionist
has been attributed to the fact that its findings stand against those devel-
oped by classical Western scholarship over the last century and a half. What
is even more remarkable is that this revisionist scholarship emerged in spite
of the fact that its critical scholarly apparatus is often nearly indistinguish-
able from (and at times more sophisticated than) that which has defined
the modus operandi of classical Orientalism. Yet, this revisionism tends to
confirm much of what the traditionalist narrative asserts.

Another revisionist strand within the Orientalist camp is one that has
tended to discredit the traditionalist narrative altogether, confirming the
general outlines of classical Orientalism and even going beyond these out-
lines, while adopting a highly skeptical approach to the Muslim sources.

The articles collected in this volume are intended to reflect the debates
that have raged within the Western camp during the last half century. The
topics with which these articles deal represent major issues that have de-
fined the contours and substance of the legal history of the early Islamic
period. A conscious attempt was made to include the widest spectrum of in-
terpretation, from the mainstream voices to the revisionists on both sides of
the center, i.e. those who tend to confirm much of the Muslim narrative and
those who accept nearly nothing of it, arguing that even the mainstream ver-
sion of Orientalism—already highly critical of the assumptions and accounts
of this narrative—has been naive in its outlook.

Another important consideration in the choice of subject matter has been
to cover as much as possible of what constituted the formative period. Until
recently, it has been thought that this period ended around the middle of the
third century AH (ca. AD 850), when, following Joseph Schacht’s findings,
we thought that the legal schools, as personal juristic entities, came into
existence and that, again after Schacht, Islamic law and legal theory reached
their zenith or, at least, came of age. It has become clear now that Schacht’s
findings were largely incorrect® and that the point at which Islamic law came

SElsewhere, I have argued that Schacht’s great influence on the field is entirely unjusti-
fied, since much of his findings—certainly those associated with his chief contributions—are
fundamentally flawed. There, I have also tried to explain why, despite the problematic
nature of his work, Schacht became accepted as the dominant authority in the field. See
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to contain all its major components must be dated to the middle of the
fourth/tenth century, an entire century after we had thought.” Therefore,
in this context, the definition of “formation” or “formative period” is that
historical period which the legal system arose from rudimentary beginnings
and then developed to a point where its constitutive features had acquired
an identifiable shape.

“Identifiable” because all that is needed in the context of “formation”
is the coming into existence of those attributes that distinguish and make
unmistakably clear the constitutive features of that system. Insistence on
more specific definitions would run the risk of locking historical systems into
a rigid, even immutable, form, from which these systems were essentially
free. In fact, there can be no universally accurate definition of any living
organism, and legal systems no doubt are such organisms. In other words,
there cannot be a true definition of a system that purports to cover var-
ious periods or epochs, for chronological change would necessarily alter a
definition. “Formation”, therefore, would have to be restricted to the evo-
lution of the general features of the system, since the details—or what we
might, philosophically speaking, call “accidental attributes”—endured con-
stant movement and change and could never determine formative epochs.
Thus, and to continue with our philosophical terminology, the search for
formations must be defined in terms of “essential attributes” that make a
thing what it is; or, conversely, the absence of any essential attribute would
alter the very nature of the thing, rendering it qualitatively different from
another in whom that attribute does exist. In the case of Islamic law, the
essential attributes are mainly four:

1. the evolution of a complete judiciary, with full-fledged court systems
and law of evidence and procedure;

2. the full elaboration of a positive legal doctrine;

3. the full emergence of a science of legal theory and legal methodology
which, among other things, reflected a great deal of hermeneutical,
intellectual and juristic self-consciousness;

Hallaq, “The Quest for Origins or Doctrine? Islamic Legal Studies as Colonialist Dis-
course”, UCLA Journal of Islamic and Near Eastern Law 2.3 (2003, forthcoming).

"This assertion finds confirmation in the work of this writer and that of Christopher
Melchert. See Hallaq, Authority, Continuity and Change, Chapters 2-3; idem, “Was al-
Shafi‘i the Master Architect of Islamic Jurisprudence?” (Chapter 10, below); Melchert,
The Formation of the Sunni Schools of Law (Leiden, 1997), and his contribution here
(Chapter 13, below).



INTRODUCTION XX1

4. the full emergence of the legal schools, a cardinal development that in
turn presupposed the emergence of various doctrinal, educational and
practice-based elements.

By the middle of the third/ninth century, the third and forth attributes
did not yet exist in any complete form. By the middle of the fourth/tenth
century, all of them did. And this is the cut-off point. All later developments,
including change in legal doctrine or practice, are “accidental attributes”
that—despite their importance for legal and social historians—do not affect
the constitution of the phenomenon we call Islamic law. With or without
this change, Islamic law, for our purposes here, will remain Islamic law. But
without the legal schools or the science of legal theory, Islamic law cannot
be deemed, in hindsight, complete.

Far more complex than plotting the end-point of the formative period is
the determination of its beginning. It is no exaggeration to say that of all the
major questions in Islamic legal history, the issues involved in studying these
beginnings have proven the most challenging, if not elusive. The problems
associated with “beginnings” have for long stemmed more from unproven
assumptions than from any real historical evidence. It has been part of the
classical Orientalist creed that the Arabia of the Prophet was a culturally
impoverished region (and this remains the prevailing belief even today), and
that when the Arabs built their sophisticated cities, empires and legal sys-
tems, they could not have drawn on their own vacuous cultural resources.
Instead, in the course of their conquests and later expansion, they freely ab-
sorbed the cultural elements of the societies they conquered, including (but
especially) the Byzantino-Roman, Sasanid, and Jewish civilizations. In this
account, Syria and Iraq become the loci of legal transmission.

The problem with these assumptions has consistently been that they
are unable to stand the test of scrutiny. Except in a few cases, attempts
to demonstrate genetic links with these cultures have proven futile, if only
because Arabia has provided an equally, if not more, convincing source for
much of the law that Islam derived. Yet, while classical Orientalism seems
to have been largely abandoned by many cultural and political historians
engaged in the study of the first few decades of Islam—who have made
considerable progress on the basis of literary and non-literary sources—the
legal historian has not caught up with these developments. Instead, the latter
is still operating under archaic assumptions that have been belabored, but
never proven, by nineteenth-century scholars. In some cases, furthermore,
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there appears to be tremendous regress among some of these historians who
are writing even nowadays.?

What can be accomplished by a fair-minded scholar is demonstrated in
the first item in this collection (Chapter 1), which comes from a non-legal
historian. In his article “The Arab Conquests and the Formation of Islamic
Society”, Ira Lapidus perceptively analyzes the conditions that prevailed in
the Arabian peninsula immediately prior to the conquests and shows how
these conditions “involved the development within Arabian society of the
very same types of institutions and forms of culture which were already
established in the empire societies”.® Arabia was thus heavily influenced
by these forms of culture, since no barrier whatsoever separated it from the
empire regions. In fact, over the three or four centuries before the rise of
Islam, the Arabian peoples had migrated slowly northwards, to the point
where they had come to constitute much of the population of Iraq and,
especially, Syria. When the conquests began, these Arab populations—who
had already absorbed, and themselves participated in creating, the cultural
forms of the North—joined their Southern Arab fellow tribesmen in building
the new venture that became Islamic civilization. What is to be recalled here
are the complex relationships that existed between these Southern Arabs and
the societies of the North, be they Arab or non-Arab. South Arabia, it must
be stressed, shared many of the northern cultural forms and institutions, and
this must remain a fact of crucial importance in any analysis of the rise of an
Islamic legal system. For it is this fact that explains the significant difficulties
encountered when legal borrowings are assumed to emanate from the North,
to the exclusion of Arabia itself. Lapidus’ article, therefore, provides both
the historical framework within which the Islamic conquests arose and the
Peninsular backdrop against which the future Islamic institutions (including,
by implication, law) began to develop largely on the basis of the legal culture
that the conquering Arabs brought with them from their native land.

It will be readily obvious that in his “Pre-Islamic Background and Early
Development of Jurisprudence” (Chapter 2), Joseph Schacht adopts a dif-
ferent approach, the underlying assumption of which is the postulate that
Islamic law developed mostly on the basis of Iraqi and, to a lesser extent,
Syrian traditions of law and legal practice. He maintains this position de-
spite the fact that he could not overlook the “developed” nature of the law

8See Wael Hallaq, “The Use and Abuse of Evidence: the Question of Provincial and Ro-
man Influences on Early Islamic Law”, in W.B. Hallaq, Law and Legal Theory in Classical
and Medieval Islam (Aldershot, 1995), IX; idem, “The Quest for Origins or Doctrine?”
°Lapidus, “Arab Conquests”, 50 (Chapter 1, below).
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that existed in the urbanized areas of the Peninsula, such as Medina and
Mecca.!® His admission that such a developed law existed in the homeland
of the conquerors had no bearing whatsoever on his determination to cham-
pion Iraq as the real cradle of Islamic law. It was one of Schacht’s cardinal
conceptions—dictating much of his scholarship on the early formation of Is-
lamic law—that Islamic law was not the natural evolutionary continuation
of the Hijazi legal forms supplemented by northern influences, but rather the
result of administrative and popular Umayyad practices that were heavily
colored by the legal traditions that had survived in the new lands ruled by
the first Islamic dynasty. Islamic law thus began to be elaborated on the
basis of these practices that were inspired by layers of ancient Near East-
ern laws (this latter point constitutes Schacht’s preoccupation in the next
article “Foreign Elements in Islamic Law” [Chapter 3]). Of fundamental
importance in this picture are the players in these developments, namely,
the newly emerging groups of pious legal specialists who produced the first
incarnation of an Islamic law around 100/718. Their successors, who were to
continue their mission, succeeded in building a legal system, legal doctrine,
schools of law, and a legal theory to boot.

Nor does Schacht find that the body of regulations contained in the
Qur’an have much to do with the evolution of a distinctively Islamic religious
law from the outset. In fact, elsewhere, he argues that Qur’anic legal norms,
“apart from the most elementary rules. . . were introduced into Muhammadan
law almost invariably at a secondary stage”,!! which he again assigns to
the years immediately around 100/718. During the Prophet’s lifetime, he
argues, the Qur’an never functioned as a legal authority, nor did Muhammad
himself do so. The Prophet “wielded his almost absolute power not within
but without the existing legal system; his authority was not legal, but for
the believers, religious, and for the lukewarm, political” .12

The clear implications of Schacht’s argument—that neither the Prophet
nor the Qur’an constituted legal authority—are taken up by S.D. Goitein in
his “The Birth-Hour of Muslim Law” (Chapter 4), where he protests that
the Qur’an cannot be seen as confined to a non-legal, religious role. He cites
the critical event in the Prophet’s career where his conflict with the Medinan
Jews led him to an awareness of his role as a leader of a community that had
gained the divine right of upholding a law, just as the Jews and Christians

19Schacht, An Introduction to Islamic Law (Oxford, 1964), 6-9.
1Schacht, The Origins of Muhammadan Jurisprudence (Oxford, 1950), 224.
2Schacht, “Pre-Islamic Background”, 31 (Chapter 2, below).
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from other legal systems”,!® they nonetheless “lend no support to the as-
sumption that jurists of non-Arab descent brought solutions from their natal
legal systems—Roman, Roman provincial and Jewish law—to early Islamic
law” .20

Motzki’s article brings to a close the first part of this book, leaving the
question of borrowings only marginally less elusive than it had been when
European scholars embarked upon their investigation of the issue a century
and a half ago. Thus far, it has not seriously occurred to modern Western
scholars that the solution to the problem might lie in the Hijaz, where Is-
lam began.?! The current lack of interest in the Hijaz as a likely place of
Islamic legal origins is prompted by the Orientalist assumption—expressed
unequivocally by Crone??—that the entire Peninsula was culturally and in-
stitutionally arid, and thus incapable of producing the kind of elaborate and
sophisticated law that became the Shart‘a. Lapidus’ article (Chapter 1),
is merely a preliminary pronouncement against this archaic assumption, a
pronouncement that is largely non-legal. Modern legal scholarship has thus
far left the thesis of Hijazi origins lamentably unexplored.??

The vacuum left by the thesis of foreign borrowings is merely one symp-
tom of our staggering ignorance of what happened, in legal terms, during
the few decades after the Prophet’s death. However, we begin to see some
features of the law at work in the careers of the legal administrators who
flourished during the second half of the first century. In Chapter 8, Irit
Bligh-Abramski sheds light on this class of administrators whose functions
in the early period were so underdeveloped and substantially non-legal that
we cannot call them anything more than proto-gadis. Showing how they
developed into a full-fledged judiciary, Bligh-Abramski sketches the main
contours of this development from the middle of the first century to the
end of the second and beyond, commenting among other things on the re-
lationship between the judges and the political, ruling class. By virtue of

9Motzki, “Role of Non-Arab Converts”, 316 (Chapter 7, below).

20 1pid., 293,

2! Apart from the nearly forgotten essay of Gotthelf Bergstrasser, “Anfange und Charak-
ter des juristischen Denkens im Islam. Vorlaufige Betrachtungen”, Der Islam 14 (1925),
76-81, David Powers seems alone in stating, if only in passing, the possible influences of
the Hijaz, although, to my knowledge, he nowhere pursues this line of thinking. See his
“On Bequests in Early Islam”, Journal of Near Eastern Studies 48 (1989), 185-200, at
199.

22Gee Hallag, “Use and Abuse of Evidence”.

23 An initial attempt, providing the context for such an enquiry, is advanced in Hallaq,
The Origins and Early Evolution of Islamic Law.



INTRODUCTION XXV

had upheld divine laws of their own. While Goitein does not make the
argument that the Qur’an functioned as an overarching source of law from
the very beginning, he does make the important point—countering Schacht’s
claim—that the Qur’an’s authority and, by extension, that of the Prophet,
could not have been devoid of legal content.

Intimately related to this theme is Patricia Crone’s essay “Two Legal
Problems Bearing on the Early History of the Quran” (Chapter 5), in which
she attempts to show, basing herself on two exegetical examples, that “there
is less continuity between Qur’anic and Islamic law than one would ex-
pect” and that “Schacht underestimated the discontinuity to which he drew
attention”.!® The two examples that Crone adduces come to bolster at least
six other cases!* that had earlier presented other scholars with exegetical
problems and that in turn Crone takes to be illustrative of a disjunction
between Qur’anic legal doctrine and the Shari‘a. The fundamental problem
as raised here is that shortly after the Prophet’s death, his followers failed
to remember what he—or the Qur’an—meant by certain, mainly legal, ex-
pressions. The question for Crone then becomes: “how could the meaning
of such terminology be forgotten if the rules it (i.e. the Qur’an) formulated
were explained and applied from the moment of their revelation?” However,
one should not expect much in terms of an answer to this question, for Crone
herself expressly admits her inability to provide a solution.!®

The exegetical and other problems posed by Crone would indeed be se-
rious and would thus require an explanation if we grant two interrelated
assumptions, namely, that: 1) they are genuine problems; and 2) if they are,
they constitute sufficient grounds to doubt the existence of continuity. For
example, the two problems associated with kalala and kitab (or, for that
matter, the stoning verse or the alleged problem that Sirat al-Baqara 2,
v. 282, is said to raise concerning written documents) may not turn out to
be problems after all, a fact that reduces the importance of the remaining
problems, relegating them to the status of marginal exceptions rather than
serious issues pointing to a marked discontinuity. But even if the entire
set of problems proved genuine, as Crone would clearly have it, the fact re-
mains that aggregately, they can prove nothing beyond what the problems
themselves present. In other words, they cannot and do not adjudge the
entire relationship of (dis)continuity between the Qur’an and the Sharta,

*Crone, “Two Legal Problems”, 10 (Chapter 5, below).

“They are jizya ‘an yad, al-samad, kalala, #laf, the stoning penalty v. whipping, and
written documents v. oral testimony.

*Crone, “Two Legal Problems”, 21 (Chapter 5, below).
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a relationship based upon hundreds of similar, even more important, legal
cases.

Crone’s assumption of discontinuity echoes the argument she presents
in another of her works, entitled Roman, Provincial and Islamic Law.'® In
this work, the author argues—following in the footsteps of a long string
of Orientalists (including Schacht)!™—that Islamic law is substantially the
product of foreign influence, in this case, of the provincial and Roman law
that prevailed generally in the Fertile Crescent and, specifically, in Syria
during the formation of Islamic society under the Umayyads. The case-
study she brings to bear upon the question of borrowings is the institution
of the patronate and the legal status of freedmen.

Crone’s thesis, perhaps the most articulate in the field, has neverthe-
less been shown to suffer from fundamental methodological and substantive
problems,!® and as such it need not preoccupy us here. It did, however,
render us a service in provoking serious research into the problem of man-
umission, an instance of which is Ulrike Mitter’s article reproduced here
(Chapter 6). Although Mitter addresses the limited issue of tasyib (un-
conditional manumission of slaves), she brings a sophisticated method of
hadith-analysis to bear on the controversy over borrowing, in this case, from
Roman and provincial law. Her findings positively favor the indigenous ori-
gins of the hadith, convincingly showing the authenticity of these hadiths
and, at the same time, demonstrating that it was Arabian peninsular prac-
tices, not Roman or provincial law, that constituted the foundations of later
juristic constructions of tasyib.

For the argument in favor of foreign influences on early Islamic law to
make sense, one must assume the existence of agents who supposedly medi-
ated the transmission of foreign law into Islam. These agents are thought to
have been the non-Arab converts who presumably knew and practiced the
law of the conquered lands and who, by virtue of their conversion, brought
it with them to the new religion. In his pioneering article (Chapter 7) repro-
duced here, Harald Motzki challenges this conventional wisdom on the basis
of biographical data about the most important scholars who contributed to
the formation of Islamic law. Motzki cautiously concludes that although his
results do not preclude the possibility that “Islamic law borrowed resources

16(Cambridge, 1987).

""In spite of the fact that Crone does criticize him in certain details (but not on
principle).

'®In addition to Ulrike Mitter’s article in this collection (Chapter 6), see Hallaq, “The
Use and Abuse of Evidence”.



INTRODUCTION XXVil

their appointment and dismissal by this class, the judges and, with them,
the judiciary as a whole, constituted the touchstone of the power dialectic
between law and politics, an important theme that receives more attention
in the final contribution to this volume (Chapter 14).

Developments in the judiciary were concurrent with other developments
in the systemic and substantive doctrinal spheres of what was emerging
as Islamic law. By the end of the first century (ca. AD 700-20), circles
of legal specialists began to emerge, and with the scholarly activities that
these circles involved, a body of legal doctrine also came into existence.
The first half of the succeeding century witnessed both a refinement and
expansion of this doctrine, which became, for the first time, an articulate
positive law that formed the basis of all later juristic constructions. New
technical legal concepts and new connotations of old ones began to surface in
juristic writings, involving a long discursive process that was to endow legal
concepts with relatively fixed connotations by the end of the third/ninth
century. Zafar Ansari’s contribution (Chapter 9) presents us with a survey
of this terminological development, discussing, among other things, such
key concepts as hadith, sunna, consensus, and giyas as had developed by
the time the famous al-Shafi‘T appeared on the scene.

In both modern Western and Islamic traditional scholarship, al-Shafi‘T oc-
cupies an exceptionally distinguished status, virtually unrivaled by any other
Muslim jurist. A major reason why this should be the case is the significant
historical role that he has retrospectively been assigned as the “master ar-
chitect” of Islamic jurisprudence. In effect, he has long been regarded as the
designer of a structured theory of law whose constitutive hermeneutical and
methodological components presuppose an organic relationship between and
among the so-called “four sources”: the Qur’an, Prophetic Sunna, consen-
sus and the inferential tool of qiyas.?* Wael Hallaq’s article “Was al-Shafi‘i
the Master Architect of Islamic Jurisprudence?” (Chapter 10) questions this
perception and argues that al-Shafi‘T’s Risala falls well short of providing
a theoretical scheme corresponding to the later works of legal theory (usul
al-figh). Perhaps more importantly, it shows that a full-fledged theory of
these usul, reflecting a highly structured theory of law, only emerged as late
as a century after al-Shafi‘T’s death.2® This finding is prompted not only by

24For a different analysis of the reasons behind the Western Islamicists’ over-rated per-
ception of al-Shafi‘r, see Hallaq, “The Quest for Origins or Doctrine?”

%> These findings were later confirmed, in their entirety, by Joseph Lowry, “Does Shafi'T
have a Theory of Four Sources of Law?”, in Bernard Weiss, ed., Studies in Islamic Legal
Theory (Leiden, 2002), 23-50, and in part, by Christopher Melchert, Formation of the
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the fact that such structured works cannot be documented in most of the
third/ninth century, but also by the consideration that the subject matter of
later usul al-figh presupposed a synthesis of various jurisprudential and the-
ological elements that had not yet been accomplished during the third/ninth
century.

In Chapter 11, Devin Stewart acknowledges that neither al-Shafi‘l’s Risala
nor al-Shafi‘T himself established the groundwork for later usul al-figh devel-
opments, but argues, on the basis of reconstructed fragments, that works
of usil were nonetheless authored during the third/ninth century. Stewart,
however, does not succeed in convincing the reader. The value of his article
instead lies in showing that the issues raised in the third/ninth century usul
works are rudimentary, reflecting an earlier stage of development from which
the structured usal works of the next century partly emerged, and to which
they formed, also partly, a discursive response. The provisional and partial,
but not even synoptic, subject matter adduced by Stewart?® confirms the
emergence in that century of no more than a prototypical genre of usul, one
that is concerned with a limited number of polemical issues and still lagging
behind in terms of structured legal methodology and hermeneutic.

The emergence of usul al-figh as a structured methodology was not
merely a reflection of a synthesis between rationalism and traditionalism,
a synthesis that came to define Sunnism as a distinct legal, theological and
political entity. Usul al-figh was also a constitutive ingredient in the creation
of madhhabs, the legal schools that, on the one hand, articulated once and
for all the shape of legal doctrine and, on the other, contributed fundamen-
tally to the phenomenon called Sunnism. It laid down the hermeneutics of
the madhhab as a doctrinal entity,?” the implication being that the final
formation of the madhhabs as such entities could not have come into being
without a structured theory by which legal authority and hermeneutics could
be defined and finally articulated. It was on the basis of such a hermeneutic

Sunni Schools.

26Even if we grant that the fragments excerpted by Stewart are indeed those authored
by Ibn Dawid, and even if we grant that these fragments may be compounded into a
structured usal theory (an assumption that can by no means be endorsed), Hallag’s dating
of the emergence of usiil would be no more than three or four decades later than Stewart
would like the date to be, since Ibn Dawiid could not have written prior to 280/893, and
indeed more likely did so closer to 290/902.

2"There were other, earlier meanings of “madhhab”, which are not intended here. For
these meanings, see Hallaq, Authority, Continuity and Change, 155; idem, “From Regional
to Personal Schools of Law? A Reevaluation”, Islamic Law and Society, 8 (2001), 1-26,
and Melchert, “Formation of the Sunni Schools” (Chapter 13, below).
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(the result of a heightened degree of epistemic self-awareness) that the mad-
hhabs, which had by definition to be attributed to a founder, came actually
to construct the authority of that (supposed) founder.

Hallaq’s second contribution in this volume (Chapter 12) follows up on
the related themes of how the authority of al-Shafi‘t and the other presumed
founders of the legal schools was constructed, explaining not only the rise
of these so-called founders to epistemic and hermeneutical prominence—a
defining feature of legal authority—but also how the madhhabs as doctrinal
entities came into being. The construction of school authority represented
one of the most central processes that were involved in building the school
structures, be they epistemological or doctrinal. At another level of analysis,
the schools came into being also as a result of certain developments within
the body of jurists who carried the burden of the entire province of law,
developments having to do with the politics of the ruling class, the mount-
ing pressures resulting from juridico-theological debates and, among other
things, the rise of legal education as an institutionalized discipline. This lat-
ter development stands as the central theme in Christopher Melchert’s piece
(Chapter 13), which summarizes his research, based mainly on biographical
dictionaries, into the role of education in building the schools through stu-
dent loyalties. He also attempts to explain why the four schools survived,
and even flourished, while others became extinct.

Why the four schools succeeded while the others failed is a question that,
for many a modern scholar, is closely connected with the role played by the
Islamic government in the legal system and the manner in which it influ-
enced and used the legal profession.?® On the other hand, it is precisely
the overwhelming absence of the state from the province of Islamic law that
may explain why the legal schools emerged at all, and why they turned out
to be a distinctive Islamic phenomenon with no real parallel in other legal
cultures. The construction of the school founders’ authority as the axes of
legal authority amounts to an act of compensation, substitution, replace-
ment. Whereas in most other legal systems the body politic sanctions the
law’s authority, in Islam the state or government was as much subject to
the law as the individual Muslim. The construction of the madhhab was
therefore a process, an act, by which an equivalent form of authority is
created to fill the gap the state had left behind. Although the process of

280n these and other explanations, see George Makdisi, “The Significance of the Schools
of Law in Islamic Religious History”, International Journal of Middle East Studies 10
(1979), 1-8, and references cited therein.
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madhhab-construction began to manifest itself during the second half of the
second /eighth century and took as long as another century and a half to be
completed, its embryonic beginnings and the conditions that permitted its
emergence can (and should) be traced back to the first decades of Islam when
the chief participants in the creation of legal culture were private scholars
rather than statesmen acting on behalf a body politic. Even when the latter
happened to involve themselves in the making of this culture, their contribu-
tions were deemed individual, representing, in the long run, their personal
opinions that had anything but the force of an edict. As M. Qasim Zaman
shows in the last contribution to this volume (Chapter 14), the “caliph’s
participation in religious life was not in competition with, or over and above
that of, the emergent Sunni ‘ulama’, but in conjunction with them”.?® And
insofar as the principle of the rule of law was concerned, the caliphs also
understood that they were just as much subject to the law as anyone else.

x k%

Enough has been said to indicate that the study of Islamic legal history
during the formative period suffers from underdevelopment in a number of
ways, and for a number of reasons. In the opening pages of this Introduction,
enough was likewise said to show why Muslim scholars writing in the Mus-
lim world have not been able to study this period with a view to discovering
what indeed happened, to the extent, of course, that one can recover the past
(a major problem that faces not only historians but the very craft of history
as an attempt at reconstructing what is presumed to be knowable events of
the past).3? At the same time, one would expect, with all the critical, scien-
tific apparatus at their disposal, that Western scholars would have attained
a more accurate version of the truly historical than their Muslim counter-
parts. This, however, has not proven to be the case. The early legal history
of Islam—not to mention other periods—remains in Western scholarship just
as “fictive” (to use Hayden White’s parlance) as the body of knowledge that
Muslim scholars have thus far produced. One reason why this is the case is
the intense concern, represented in the Western scholarly paradigm, to view
Islamic origins as replicating the cultural patterns and institutions deemed

2®Zaman, “The Caliphs, the ‘Ulama’, and the Law”, 4 (Chapter 14, below).

30n this and other related problems, see Hayden White, The Content of the Form:
Narrative Discourse and Histroical Representation (Baltimore and London, 1987); also see
L.B. Cebik, “Fiction and History: a Common Core?”, International Studies in Philosophy
24 (1992), 47-63, although Cebik here disregards White’s nuanced qualifications preventing
the dismissal of history as a purely fiction.
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to have been the sources of Western civilization. Hence the stubborn and
persistent predilection for affirming fundamental dichotomies in the study
of early legal developments: Arabia thus turns out to be culturally impover-
ished whereas the conquered lands of the North (mainly Syria and Iraq) are
the abode of high civilization, a posited affirmation that compels the con-
clusion that the elaborate and sophisticated Sharta could not have been the
product of a desolate culture but must have rather taken over the northern
legal forms under an Islamic veneer.

This cardinal tenet, which amounts to no more than an ideological doc-
trine,3! in turn determined several other assumptions that have become
highly operative not only in the choice of scholarly topics to be pursued
(in itself an approach not without much prejudice) but also in the manner
these topics are studied and treated. Thus, the possibility that the Hijaz was
an integral part of the Near Eastern cultural oikoumene with institutional
and legal forms akin to those of the north, has been a priori excluded. What
is even more blatant is the complete dismissal of the very likely possibility
that Roman and provincial law are themselves no more than the distillate
of what Rome adopted of the Semitic cultural forms prevalent in the Fertile
Crescent, mainly Syria (Bilad al-Sham). These Semitic forms, intrinsic to
the Arabs of both the North and the South, constituted much of what later
came to be Roman law, appropriated in typical fashion by the imperial state
as its own.32 This appropriation was happily, not to say conveniently, forgot-

31 As I have shown in my “The Quest of Origins or Doctrine”.

32Gee now Warwick Ball, Rome in the East: the Transformation of an Empire (London
and New York, 2000), where a strong case is made in favor of the argument that the Near
East had a far greater influence on Rome and Roman culture than the Roman Empire
had on the Near East. Not only did the latter have a long history of urbanism and urban
structures that predated both the Greeks and the Romans, but what came to be known
as the Roman heritage of the Near East turns out, in many if not all respects, to be a
heritage heavily indebted to the indigenous Semitic cultures of the ancient Near East, not
to Greece or Rome. Although Ball’s evidence is largely archaeological and architectural,
he draws heavily on other types of material that inform political, military and even legal
history. This work (perhaps together with Maurice Sartre’s L’Orient romain [Paris, 1991],
which in some respects anticipates Ball’s work) easily allows for shifting the burden of
proof onto the proponents of the thesis that the cultural and institutional forms existing
in the pre-Islamic Near East were Roman, not Semitic. Also see Hallaq, “Use and Abuse”,
30-31, and sources cited therein (n. 17).

On a more specific level, and in the larger context of his study, Ball comes rather close
to arguing for Semitic origins of Roman law. When discussing, for instance, Beirut’s Law
School (said by many Orientalists to have influenced the early development of Islamic law),
he makes the following observation: “At the beginning of the third century the [Phoeni-
cian, but Roman] Emperor Septimius Severus founded Beirut’s most famous institution.
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ten by Orientalists whose agenda is likewise one of appropriating the history
of Islam, rendering it capable of being rewritten, even metamorphosed.33
The Semitic and Romano-Semitic cultural forms of the Peninsular Arabs
and of those Christian Arabs of the North were suppressed in favor of a di-
chotomy in which these Arabs stand, in their entirety, qualitatively distinct
and separate from all other peoples in the region. With this scenario in
place, it is easy to postulate Islam’s heavy indebtedness to Europe’s cultural
predecessors. And that is the point.

The ramifications of these assumptions extend, as they are no doubt
intended to do, far beyond questions of the pre-Islamic origins of Islamic
law. Once the novelist writes her first chapter, she is bound by it, and
everything that follows must fit. If Islam’s legal tradition owes itself, in full
or in good part, to foreign influences, then there can neither be a Qur’anic
legal substrate nor Prophetic legal dicta that could inspire, much less give
rise to, an Islamic legal tradition. Any concession to such effects would deal a
blow to the theory of foreign borrowing and would “unjustifiably” credit the
“culturally impoverished” Arabs with legal and other achievements at the
expense of the “genuine” culture-producing Greco-Romans and other “non-
Arabs”. The theory of foreign influence thus continues to serve its purpose
in pushing the emergence of an Islamic law to the end of the first century AH,
if not to the beginning of the second. This thesis comes in handy to explain
the otherwise inexplicable, namely, that by the time of al-Shafi‘T’s death—a

This was the Law School, the first such institution in the Roman world, and it was en-
thusiastically supported by the [originally Near Eastern] Severan emperors. The Beirut
Law School was to have a profound effect on Roman civilization. It represents the birth
of Roman—hence European—jurisprudence, of which Justinian’s monumental Digest was
the first great achievement. It attracted many prominent legal minds, mostly drawn from
the Phoenician population of the Levant itself. The most famous was Papinian, a native
of Emesa, and his contemporary Ulpian, a native of Tyre. Both were patronised by the
Severan dynasty. ..and both were acknowledged in Justinian’s Digest as forming the basis
of Roman Law. Beirut and its justly famous law school, and with it its profound legacy,
is regarded as a ‘Western’ and Roman enclave in the Near East. But it was founded and
promoted by emperors whose origins and destinies were intimately bound to Phoenician
culture. Above all, it must be emphasised that...the environment of Beirut and its law
school is the Near East, not Italy. Many of the great scholars who dominated it were
natives of the Near East, however Romanised, notably Papinian and Ulpian. It drew upon
literary traditions that stretched back to Sanchuniathon of Beirut in the seventh century
BC and legal traditions that stretched back even further to the Judaic traditions of the
early first millennium and the Mesopotamian law codes of the early second millennium.
Ultimately, therefore, should we be viewing Beirut in the context of Rome or of Babylon?”
(pp. 173-74).
330n this, see Hallaq, “Quest for Origins or Doctrine?”
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century after the emergence of an Islamic law—the Shari‘a had reached the
zenith of development. Here too all the pieces of the puzzle fit or, should we
say, are made to fit. If the Muslims did not borrow the constitutive elements
of their legal tradition from others but had instead to create the tradition
by their own effort and imagination, it would have been virtually impossible
for them to construct such an imposing legal tradition by the time Shafi‘t
died. This is simply too short a period, and so, only borrowing can explain
the swift upsurge of a highly developed law and legal system.

Al-Shafi‘T therefore discharged a crucial function in the Orientalist sce-
nario that had little to do with the quality and quantity of his contribution to
juristic development. He was made not<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>